BEFORE THE HEARING EXAMINER
FOR CITY OF KENNEWICK

In the Matter of the Application of ) No. FILE No: PP 19-03/PLN-2019-
Tri-Cities Development, LLC (Matt Smith) ) 03067
for Preliminary Plat Approval )

) ORDER OF

)

(Apple Valley Phase 5) RECONSIDERATION

On January 28™, 2020, the Hearing Examiner of the City of Kennewick issued approval of a
request for a preliminary plat subdivide 24.56 acres into 52 lots and five tracts on Low Density
Residential property located at 3426 S. Young, Kennewick, Washington. Approval was granted
subject to compliance with 25 conditions.

On February 4™, 2020, pursuant to the City of Kennewick Hearing Examiner Rules of Procedure
for Public Hearings on Land Use Permit Applications and Appeals the City filed a Motion for
Reconsideration of the January 28", 2020 Decision. The City’s Motion, supported by numerous
exhibits identified below, was filed by the City Attorney’s office who contended that procedural
and substantive errors had been made by the Hearing Examiner.

Exhibits

The post hearing exhibits submitted by the City are:
24 and 25 E-mails from planning staff and the applicant’s attorney indicating the times of

the emails

26. Conceptual Southridge Land Use Plan”

217. Graphic depicting the 2008 Comprehensive Plan Transportation System Plan
Projects

28. Graphic depicting the 2012 Comprehensive Plan Capital Facilities Analysis”

29. Graphic showing the four alternatives reviewed in the Ridgeline Alignment Study
completed by McKay & Sposito for the City in 2017

30. Graphic of 2018 Transportation System Projects

31. Grading plan for Apple Valley

32. Graphic showing the alignment of the half street construction of Ridgeline from
the Village at Southridge development to Apple Valley Phase 5

33. Apple Valley Grading Permit

34. February 14", 2020 letter from Cary M Roe City of Kennewick Public Works
Director

The post hearing exhibits submitted by the Applicant are:
35. February 13" 2020 Response from Kenneth Katzaroff,
36. February 14" 2020 e-mail from Matt Smith

All of these identified exhibits and all exhibits identified in the January 28", 2020 Decision are
part of the official record of this proceeding.
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Issues presented in Motion for Reconsideration
|

Procedural issues submitted by the City (as presented in the City’s Request for Reconsideration)

1.

On January 8, 2020, the City mistakenly agreed to cancel the January 13" date for the
continuation of the open record hearing for this application as city staff believed that the
City had reached an agreement with the applicant regarding the development of Ridgeline
Drive. The communication regarding the cancellation was communicated to the Hearing
Examiner on January 8, 2020. See, Exhibits 18 and 18(a).

As a result of its discussions with the applicant on January 8, 2020, staff submitted an
amended traffic memo dated January 9" as well as an addendum to the staff report also
dated January 9, 2020. Those items noted as Exhibits 19 and 20 were submitted to the
Hearing Examiner at 4:48 p.m. on January 9, 2020. See attached as proposed Exhibit 24
a copy of email from planning staff to the clerk for the Hearing Examiner.

On January 9, 2020 at around 4:58 p.m. the letter from the applicant’s attorney (dated
January 8, 2020) was submitted to the Hearing Examiner and the City. See attached as
proposed Exhibit 25 a copy of the email. The City would not have agreed to the
cancellation of the January 13" hearing date had it seen the attorney letter on January 8™,
rather than at the end of the day January 9™

In Exhibit 22 of the Findings, Conclusions and Decision, the Hearing Examiner Order
dated January 21, 2020 requested clarification from the Applicant regarding the
conflicting position of the Applicant’s attorney’s letter of January 8, 2020 and the City’s
January 9, 2020 Addendum to the Staff Report. The Hearing Examiner’s Order did not
afford that same opportunity to the City.

The Applicant submitted a second letter from its attorney dated January 24" and the
Hearing Examiner issued the present decision on January 28

The record is incomplete due to the cancellation of the January 13" hearing date.
Further, the City should have been given an equal opportunity to address the clarification
request from the Hearing Examiner in its January 21, 2020 Order. Because of the errors
in the process, it is the City’s position the Hearing Examiner’s decision was not based on
the record, but rather the assertions contained in the applicant attorney’s letters.

The Motion (Request) for Reconsideration based on the alleged procedural deficiencies is

denied.

The Hearing Examiner did not participate in any manner with the discussions between the

City and the Applicant on January 8" and 9" and all misunderstandings set forth in the above
City Motion are the result of those negotiations. The January 28", 2020 Decision will not be
overturned or amended based on those alleged errors of procedure.

In addition, the City argues that it was not given an equal opportunity to comment on the
Appellant’s clarification dated January 24", 2020. While no procedure was established at
that time for the City to respond, the City has used the instant process of Motion for
Reconsideration to set forth its arguments. Any unfair process or treatment has been
remedied.
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Errors of Interpretation claimed by City and set forth in the City’s Request for Reconsideration

The following arguments were submitted by the City:

1.

The extension of Ridgeline Drive westerly of Sherman Street is not an unplanned “road
to nowhere.” The City is required to plan for growth and anticipate the need for
infrastructure to serve future growth via the Growth Management Act. This critical
collector road extension has been planned for many years, and included in several City
documents, including the 2005 Southridge Subarea Plan, the 2008 and 2018 adopted
Transportation System Plan(s), several Six-Year Transportation Improvement Plans, the
2012 South Kennewick Industrial Area Urban Growth Area Expansion Capital Facilities
Analysis, and was extensively studied in the 2017 Ridgeline Alignment Study, which
included significant analysis and public involvement. See attached associated proposed
exhibits 26-32.

The extension of Ridgeline Drive is a key link in the future transportation system that
will serve the expanding Southridge area, including a funded interchange at the
US395/Ridgeline intersection, and a future Interstate 82 overpass/interchange for future
Georgia Street, east of the Amon Canyon. Ridgeline Drive will complete a roadway
network that will create a grid and connectivity, while discouraging cut-through traffic on
local subdivision streets. Without it, the area between Bob Olson Parkway and Interstate
82 would develop as a series of unconnected dead-end roads, with poor emergency
response times, among other concerns.

Future phases of Apple Valley show a planned connection to the extension of Ridgeline
Drive at Zimmerman and Colorado streets. See Applicant’s attached Grading and
Erosion Control Plan for Apple Valley, Phases 5-9 (January 2019). The Apple Valley
development, along with other future developments, is creating the need for Ridgeline
Drive west of Sherman. See attached proposed Exhibit 33.

The City is not requiring the full buildout of Ridgeline Drive by the Applicant. Per KMC
17.20.010(2)(g), (h) and consistent with other development applications, the City requires
the developer to do half-street improvements and dedication of right-of-way along their
property frontage only.

The City has made a reasonable effort to plan to connect the portion of Ridgeline Drive
along Apple Valley Phase 5 easterly to Sherman Street and the City’s existing
transportation system. The developer for the Village at Southridge, immediately south of
Apple Valley has indicated his next phase of development will be constructed by 2021,
which per City requirements will include construction of the south half-street of
Ridgeline Drive along his frontage from Sherman Street to approximately 1,430 feet
west. At that point the Apple Valley Phase 5 frontage portion of Ridgeline Drive will no
longer be an isolated section of road (See attached Ridgeline Exhibit A). In addition, the
City has offered to use its own funds to construct the remaining north half-street of
Ridgeline Drive east of Phase 5 to Sherman Street, when it becomes necessary.

3
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Therefore, Ridgeline Drive does in fact have a reasonable and doable future connection to
the rest of the City’s transportation system.

6. The City has had no discussions with the Kennewick Irrigation District over the future
potential crossing of the Amon Canyon wasteway. However, if that portion of Ridgeline
Drive is ever constructed in the future, it would be performed by the developers who own
that land. KID only has an easement for the wasteway, so there would be no
condemnation of KID necessary for this action, only the accommodation of wasteway
flows through a culvert.

It should be noted that the City understands that Ridgeline Drive may never connect
across the Amon Canyon; however, there is still great public benefit for the extension of
Ridgeline Drive between Amon Canyon and Sherman Street, and to connect with a future
Georgia Street interchange with Interstate 82 that will serve both Southridge and the
future Urban Growth Area south of 1-82.

7. As for the nexus issue, Ridgeline Drive abuts Phase 5 of the Apple Valley Development,
as well as Phases 6-9 as noted in the Grading Permit issued to the Applicant, this portion
is not isolated but rather a part of the planned transportation system for the Southridge
Improvement Area, which includes the next phases of the Apple Valley Development.
Development of Ridgeline Drive will accommodate the new vehicle traffic generated by
their entire development. In this case, the City is asking only for frontage improvements
along the actual development, and not offsite improvements. As Apple Valley develops
all of their phases, new roads like Ridgeline Drive and Colorado Street are necessary and
appropriate to serve the new development and promote connectivity, and to provide
options that do not force traffic through residential neighborhoods.

Decision on the Motion for Reconsideration of substantive issues.

In addressing the Motion of the City, federal and state court interpretations of similar issues
has been relied on. The requested condition made by the City is to require the Applicant to
develop the portion of Ridgeline Drive along the frontage of the Applicant’s property. Key
issues are the Applicant’s design does not call for any plat or lot access off Ridgeline Drive,
and, the design of the road extension would include a portion of property that the Applicant
has no control, and the City has not provided timelines for the extension.

The City’s position is that Ridgeline Drive is part of a transportation system in the southwest
section of Kennewick. (A summary of the plans for that part of the City and the need for a
developed Ridgeline Drive are set forth in section I1. #2 (above))

The key issue is the extent of the legal responsibility of the Applicant for participation,
including partial construction of Ridgeline Drive. In the January 28", 2020 approval
decision, the Applicant was not required to participate in the extension of Ridgeline Drive
that fronted its property. Conclusions 9 through 12 set forth the reasoning of the Hearing
Examiner in not adopting the recommendation of the City for this improvement. To support
this decision federal and state court interpretations of similar issues were analyzed. The key
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federal case was Dolan vs. City of Tigard, 512 US. 374 (1995) and the Washington case was
Burton vs. Clark, 91 Wn. App. 525 (1998). These cases support the denial of the condition of
Ridgeline Drive extension.

In Dolan v. City of Tigard, supra, the United States Supreme Court established that approval
of a land-use permit that was conditioned on dedication of property to the government is not
allowed without: 1) A showing of nexus, as required by Nollan v. California Coastal
Commission, 483 U.S. 825, 836, 107 S.Ct. 3141(1987); and 2) rough proportionality between
the government’s demand and the effects of the proposed land use.

In the Washington Burton case, citing Dolan, the Court of Appeals held “The Dolan Court
said that to evaluate Dolan's takings claim, it had to “determine whether the ‘essential nexus'
exists between the ‘legitimate state interest” and the permit condition exacted by the city.”

In making this holding the Court said:

... the government must show that its proposed solution to the identified public
problem is “roughly proportional” to that part of the problem that is created or
exacerbated by the landowner's development. Thus, as already seen, the Dolan
Court posed the question, “[W]hat is the required degree of connection between
[1] the exactions imposed by the city and [2] the projected impacts of the
proposed development.” (Court cites Dolan, 512 U.S. at 375) It answered by
saying that the required connection was a “reasonable relationship” best described
by the term “rough proportionality,” and that the government “must make some
sort of individualized determination that the required dedication is related both in
nature and extent to the impact of the proposed development.” (Court cites Dolan,
512 U.S. at 391). The Washington Supreme Court ruled similarly in Sparks v.
Douglas County, 127 Wash.2d 901, 907, 904 P.2d 738 (1995). where it noted that
a regulatory exaction must be “reasonably calculated to prevent, or compensate
for, adverse public impacts of the proposed development.” Sparks, 127 Wash.2d
at 907, The purpose, once again, is “to bar Government from forcing some
people alone to bear public burdens which, in all fairness and justice, should be
borne by the public as a whole,” (Court cites Dolan, 512 U.S. at 384, 114 S.Ct.
2309, Nollan, 483 U.S. at 835 n. 4, 107 S.Ct. 3141), while at the same time
leaving government free to require a developer to rectify public problems insofar
as the developer has created such problems.

While Nollan and Dolan on the federal level and Burton in the state of Washington involved
the government’s seeking real property from the developers, it was not clear if other types of
conditions of land-use approval imposed by the reviewing governmental body were subject
to the constitutional tests of those cases. This question was answered in a 2013 decision by
the US Supreme Court in Koontz v. St. Johns River Water Management District, 570 U.S.
595, 133 S.Ct. 2586, (2013). In a close 5-4 decision, the Court held that “monetary
exactions,” potentially including building permit fees or impact fees, must satisfy the Nollan
and Dolan requirements.


https://www.law.cornell.edu/supremecourt/text/512/374
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In the instant case, the City’s recommended condition that the Applicant extend Ridgeline
Drive would involve monetary expenditures of the Applicant that would fall under the
Koontz limitation. The Applicant has not proposed access to Ridgeline Drive. The Applicant
would be subject to the City’s acquisition of other property in order to complete the
extension. The final restriction for the condition of the improvement is that the City has not
finalized or approved any construction of the street. For at least approval of the plat, the
Applicant cannot be required to pay for part of the extension.

In light of the above, the Motion for Reconsideration is denied and the January 28", 2020,
Decision remains as stated.

Dated this 2" day of March, 2020.

James M. Driscoll
Kennewick Hearing Examiner
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Steve Donovan
m

From: Steve Donovan

Sent: Thursday, January 9, 2020 4:48 PM

To: Melinda Didier

Subject: Apple Valley Phase 5 Materials

Attachments: Addendum Memo.docx; PW2020-011 NW corner of Ridgeline Dr._Sherman St.

Intersection, Apple Valley Subdivision, Phase 5 Preliminary Plat PP 19-03
_PLN-2019-03067 Final Revision per BM.docx; AppleValley-PH5-PrelimPlat_
20191219.pdf

Melinda,

Here are the materials that | have for the Hearing Examiner.

The applicant said that they were going to submit a letter but have not as of yet.

Thanks,
Steve
\ ; Steve Donovan, AICP
-~~§\ { / City of Kennewick
et Community Planning/Senior Planner

a 0: 509.585.4361
KENNEW%C Steve.Donovan@ci.kennewick.wa.us

WASHINGTOMN

Leading the Way
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j MEMORANDUM
~

Community Planning

To: City of Kennewick Hearing Examiner

From: Steve Donovan, Senior Planner

Date: January 9, 2020

Re: Addendum to Apple Valley Phase 5 Staff Report — PP 19-03/PLN-2019-03067

City staff and the applicant Matt Smith have had discussions to ensure that the proposed
construction of Ridgeline Drive meets the requirements of the Kennewick Municipal Code. The
below condition and statements are a result of the discussions.

The City is proposing the Following Condition of Approval:
“The City will accept a bond for the entire construction of Ridgeline Drive roadway and
utilities, or for that portion Ridgeline Drive roadway and utilities not completed by the
Developer. All proposed internal streets of the development must be constructed as
required, and may not be bonded. Required sidewalks and landscaping along internal
streets may still be bonded for.”

The applicant has provided the following statement:
“The applicant has provided a revised map of the preliminary plat showing sub phasing
that would be done with the project to break it into 2 separate phases of construction and
platting identified as a Phase A and B. The plat would still include the same overall land
area as prior submittals and would retain the same number of overall lots to be
developed (52). The applicant has worked with the public works department and agreed
to construct and dedicate right of way for their half of Ridgeline Drive adjacent to the
project as required by City of Kennewick municipal code. No deviation from the code is
being requested with the application. The project would build portions of Ridgeline Drive
and associated City utilities directly adjacent to the sub phases of the plat A and B as
depicted on the mapping. Phase B of the plat would consist of lots 46-51 as shown on
the mapping. Public works has agreed to a revised roadway width across the frontage of
the plat for Ridgeline Drive and statement to this requirement is being provided by them
to include in the record of the Apple Valley Ph. 5 preliminary plat.”

The applicant has proposed the following comment on the roadway section for Ridgeline Drive:
“Our understanding is that the road width was going to be reduced to a narrower section,
and at any intersections onto Ridgeline that it would widen to accommodate a turn lane.
These turn lanes would not be occurring though within the limits of Phase 5A/B.”

Revised comments from the Public Works Department and a revision to the plat showing
proposed Phases 5A and 5B have been provided with this memorandum.

Community Planning
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MEMORANDUM

Traffic Engineering Division

To: Steve Donovan, Planner

From: Joe Seet, Assistant Traffic Engineer

Date: January 9, 2020

Re: Traffic Engineering Comments for N.W. corner of Ridgeline Dr./Sherman

St. Intersection, Apple Valley Subdivision, Phase 5 Preliminary Plat
Project: PP 19-03/PLN-2019-03067

This Traffic Engineering Comment letter dated January 9, 2020 supersedes all prior
Traffic Engineering Comment letters.

KMC 13.16 Transportation Impact Fees

1. Per March 19, 2019 MOA with Tri-City Development Company, LLC., no TIF will
be assessed for reasons stated within the MOA.

Traffic Operations

1. Trip generation and distribution analysis have been provided and Traffic has
completed the review. Revise S. Taft St./W. 33™ Place to Stop instead of Yield
condition on S. Taft St.

Proposed Driveway(s)

1. Please note that effective 11/4/19, residential lots may have a maximum driveway
width of 36 feet (bottom width) as long as the drive can meet the ADA requirement
of the 6-foot transition slope and a minimum 5-foot flat landing between driveways.
Driveway widths are NO longer associated with garage/RV bays. Please use this
consideration when developing the plat layout.

2. Please note that KMC 5.56.275(1) requires a minimum centerline radius of 200

feet.

Traffic Engineering Division
1010 E. Chemical Drive * PO Box 6108 * Kennewick, WA 99336
Sorin Juster - 509-585-4400 * Joe Seet - 509-585-4527
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5.56.275: - Street Radil and Grade. “ @6 R B @&

(1) Local Streets: Unless otherwise approved by the Deputy Director of Public Works, local streets shall be constructed with centerline
radii which meet the following standards. On minor loop streets and cul-de-sac streets, where the street makes a 90-degree plus or
minus five-degree turn, the minimum centerline radius shall be 50 feet. On all other minor foop street and cul-de-sac street curves,
the minimum centerline radius shall be 150 feet. On &ll local through streets, other than minor loop streets, as determined by the
Deputy Director of Public Works, the minimum centerline radius shall be 200. Unless otherwise approved by the Deputy Director of
Public Works, the maximum grade on local streets shall be 12 percent.

3. Please note that vertical roadway curves will need to meet the AASHTO Rate of
Vertical Curvature, K, value for both crest and sag curves. Please use this
consideration when developing the roadway and grading plan.

Table 3-34. Design Controls for Crest Vertical Curves Based on Stopping Sight Distance Table 3-36. Design Controls for Sag Vertical Curves
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4. Please note that sightline setback triangles per KMC 13.12.020 are required for
the proposed intersections. Per KMC 13.12.020(5), no view obstruction between
the height of 36 inches and 90 inches above the roadway surface within the defined
sight line setback area, except as allowed in Section 13.12.020(6).

Traffic Engineering Division
1010 E. Chemical Drive * PO Box 6108 * Kennewick, WA 99336
Sorin Juster - 509-585-4400 * Joe Seet - 509-585-4527
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Right-of-Way and Easemen

1. Reserve a right-of-way tract along the parcel’'s southerly parcel line abutting
Ridgeline Drive to be dedicated for future dedication to the City as right-of-way.
The right-of-way tract shall be 26 feet wide with an additional adjacent 15-foot wide
sidewalk and utilities easement, beginning from the most easterly parcel limit line

t

and ending at the most westerly parcel limit line.

All of the half-street improvements along Ridgeline Drive, including pavement,
curb, gutter, sidewalk, storm drain, water, and street lighting, per City of Kennewick
Standard Drawing No. 2-4, shall be bonded per KMC 17.10.260. The Developer
may choose to construct portions of these improvements, such as grading, storm
drain and water, and bond the remaining improvements. Ridgeline Drive, west of
Sherman Street, is to be constructed as a two-lane road, except at approaches to

all intersections, where it is to be constructed as a three-lane road.

Traffic Engineering Division

1010 E. Chemical Drive * PO Box 6108 * Kennewick, WA 99336
Sorin Juster - 509-585-4400 * Joe Seet - 509-585-4527
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2
3.

17.10.260: - Construction of Improvements. % 8 2 &

Prior to final plat approval, all public rights-of-way must be improved 1o the minimum requirements of this code and the preliminary plat.
Improvements may be greater than the minimum requirements, subject to approval of the City Engineer. In lieu of required improvements, & plat bond
issued by a licensed corporate surety or two individual sureties or other approved surety must be provided to the full amount of the cost of such work
as estimated or approved by the City Engineer, including construction inspection costs, but in no case less than $2,000.00. Al or a portion of security
will be released upon acceptance of the improvements by the City Engineer, or upon substitution of another approved bond or security. All streets and
other public rights-of-way must be improved within two years after final plat approval, in accord with the approved plans, If, after two years, all public
rights-of-way are not so improved, the City will cause the streets to be improved in accord with the approved plans, and the costs thereof must be paid
by the bonding company, or out of the savings account assignment or other security. In lieu of the plat band, a cash bond, a certified check, an
irrevocable letter of credit, or other surety approved by the City Manager and City Attorney, equal to the cost of improvement may be posted. in
addition, the City may require security up [0 two years against any defect in workmanship or materials in the installation of the improvements.
Improvements must be designed and certified by a registered civil engineer prior 1o the acceptance. Afl city utility and street improvements must be
approved by the City Engineer prior to final inspection and occupancy of any structure within the plat.

KMC 17.10.260

One (1) foot No Access Easement along Ridgeline Drive.
The Civil plans will need to include a signing and striping plan.

American Disability Act (ADA) Compliance

L

All proposed pedestrian facilities within the public right-of-way and easement,
including but not limited to driveways, sidewalks, curb ramps, etc., shall be ADA
compliant while maintaining Pedestrian Accessibility Route (PAR) accessibility,
continuity and connectivity.
The proposed midblock pedestrian tracts did not appear to maintain route
continuity between:

a. S. Wilson Pl. and S. Van Buren St.

b. S. Taft St. and Sherman St.
Please revise to provide PAR continuity.
At all proposed sidewalk termini, provide asphalt transition ramps for ADA
compliance.

Street Lights

1. Per KMC 5.53, Public Works Construction Standard Chapter 6 requires the design
and installation of roadway lighting for the internal streets and along both Ridgeline
Drive and Sherman St. per City of Kennewick Standard Drawings 6-1 and 6-2.

2. Roadway lighting plan sheet: Per COK Standard Specifications 6-1.02, the plan
needs to include call-outs for the power source, meter locations, junction boxes,
and conduits.

JS:cm
PW2020-011

Traffic Engineering Division
1010 E. Chemical Drive * PO Box 6108 * Kennewick, WA 99336
Sorin Juster - 509-585-4400 * Joe Seet - 509-585-4527
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Steve Donovan

e e e e e e e e e =
From: Katzaroff, Kenneth <KKatzaroff@SCHWABE.com>

Sent: Thursday, January 9, 2020 4:59 PM

To: '‘Matt Smith'; Steve Donovan

Subject: RE: Apple Valley Phase 5 Hearing Materials [IWOV-PDX.FID4056727)
Attachments: ScanAttachment.pdf

Attached is the letter.

Thank you.

Ken

Schwabe Williamson & Wyatt
Kenneth Katzaroff

Attorney

Direct: 206-405-1985

Cell: 206-755-2011
kkatzaroff@schwabe.com

LEARN HOW OUR CLIENTS ARE
INNOVATING IN THEIR INDUSTRIES:
www.schwabe.com/fueling-change

From: Matt Smith <matt@wspi.net>

Sent: Thursday, January 9, 2020 4:58 PM

To: Steve Donovan <Steve.Donovan@ci.kennewick.wa.us>
Cc: Katzaroff, Kenneth <KKatzaroff@SCHWABE.com>
Subject: RE: Apple Valley Phase 5 Hearing Materials

Thanks Steve,
Ken is working fast to get you an additional comment on the construction of Ridgeline. Should have it any moment.
Thanks!

Matt

From: Steve Donovan <Steve.Donovan@ci.kennewick.wa.us>
Sent: Thursday, January 9, 2020 4:56 PM

To: Matt Smith <matt@wspi.net>

Subject: Apple Valley Phase 5 Hearing Materials



Matt,

Here are the materials | sent to the Hearing Examiner.
| will be out of the office tomorrow.

Steve

Steve Donovan, AICP

City of Kennewick

Community Planning/Senior Planner

0:509.585.4361
ENNEW CK Steve.Donovan@ci.kennewick.wa.us

Ml

WA S G TONN

NOTICE: This email may contain material that is confidential, privileged and/or attorney
work product for the sole use of the intended recipient. Any review, reliance or
distribution by others or forwarding without express permission is strictly prohibited.
If you are not the intended recipient, please contact the sender and delete all copies.



Schwabe

WILLIAMSON & WYATT®

January 8, 2020 Kenneth Katzaroff
Admitted in Washington
T: 206-405-1985
C: 206-755-2011

James M. Driscoll
Hearings Examiner

c¢/o Steve Donovan
City of Kennewick

210 W 6th Avenue
Kennewick, WA 99336

RE: Apple Valley Phase 5 — File Nos. PP 19-03/PLN-2019-030067; Objection to
Proposed Conditions

Dear James:

This firm represents Matt Smith (the “Applicant”) in his application for Apple Valley
Phase S, City File Nos. PP 19-03/PL.N-2019-03067 (the “Application”). This letter addresses
comments and communications from City of Kennewick (the “City”) staff regarding proposed
conditions and requirements of approval for the Application and serves as an objection to certain
proposed conditions. In particular, the Applicant objects to conditions related to the bonding or
construction of isolated portions of Ridgeline Drive, which have no current and no possible
future connection to the rest of the City’s transportation system.

Per communications with City staff, including a telephone conference as recently as January 6,
2020, City staff proposes to impose a condition that the Applicant build (or bond for) significant
portions of a purported “extension” of Ridgeline Drive (“Ridgeline Improvement Area”). See
also, Traffic Engineering Comments, Exhibit 14 to the Staff Report. We believe that this
requirement would be contrary to state law and, as described below, may constitute an
unconstitutional exaction.

The City proposes that the Applicant build or bond for the Ridgeline Improvement Area. The
City has made no reasonable effort or plan to connect Ridgeline Drive to the Ridgeline
Improvement Area, nor is there a reasonable plan that connects the Ridgeline Improvement Area
{o any other portion of the City’s transportation system.

In fact, there is no practical way to connect the Ridgeline Improvement Areca to the current
Ridgeline Drive, to the cast. A residential home and parcel owned and occupied by a third party
exists between the Ridgeline Improvement Area and the current Ridgeline Drive, therefore no
connection to the cast is possible absent a condemnation action of the home (which is in the
direct line of Ridgeline Drive).

There is also no practical way to connect the Ridgeline Improvement Area 1o the City’s
transportation system, to the west. Not only does no system of roads exists, but the current

ank Centre | 1420 5th Avenue | ‘Suite 3400 | Se WA | 88101 | M 206-622-1711 | F 206-292-0460 | schwabe.com




James M. Driscoll
January 8, 2020
Page 2

planned route in the Comprehensive Plan and I'ransportation System Plan would require
traversing a substantial ravine and property owned by the Kennewick Irrigation District (“KID”).
KID has represented to us that they have no interest in developing its property or allowing the
improvement of roadways across its property. Further, per our engineers calculation, more than
150,000 cubic yards of fill would be required would be required to traverse just a portion of the
substantial terrain changes. Therefore, to accomplish a connection to the west, is also impractical
and would require, at a minimum, an additional condemnation action filed against KID.

In short, the City is asking the Applicant to either build or bond for a road to nowhere.

The City’s request is similar to that in Burton v. Clark County, 91 Wn. App. 505 (1998). In
Burton, the Washington State Court of Appeals reviewed a requirement imposed by Clark
County to build a road across the Mr. Burton’s property as a condition to approval for a short
plat. The court determined that where the County would not provide any reasonable plan as to
when, if ever, the road would connect to the existing transportation system and thereby serve an
actual public need, the requirement lacked a “legitimate state interest” or a “legitimate public
purpose.” The court also determined that the County had not met its burden to show that the
exacted road was a reasonable exercise of its police power. /d. at 528-529. On that basis, the
court affirmed the hearings examiner’s opinion on remand that approved the plat without the

exacted road.

Here, the City has provided no reasonable basis or legitimate public interest to require the
Applicant to make improvements to the Ridgeline Improvement Area. The City has made no
sleps to actually connect the Ridgeline Improvement Area to either the east or the west, and in
fact, such connection may require multiple condemnation actions. Therefore, like Burton, this
Hearings Examiner should approve the Application without requiring the Applicant to construct
or bond for the Ridgeline Improvement Area.

Should the City ever make provisions for the actual construction and connection of Ridgeline
Drive to the rest of its transportation system, the Applicant will consent to the dedication of such
right of way as may be reasonably necessary, including as a condition of approval to this
Application.

Very truly yours,

cth Katzaroff

PIYXV 10268720030V K K AV2AUROS07 |
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KEN NEW.’CK

WASHINGTON

January 29, 2019

Matt Smith

Tri-Cities Development Co., LLC
15 S.W. Colorado Avenue, Suite 1
Bend, OR 97702

RE: GRADE 18-07/PLN-2018-03095

Dear Mr. Smith,

Grading Permit No. 18-07/PLN-2018-03095 has been approved and is subject to

the attached conditions.

Your permit is available to be picked up in the Building and Planning Department
at City Hall upon receipt of your Contractor information. If you have any
questions or comments regarding this permit and/or any of the conditions set
forth in the approval, please feel free to contact me by phone: (509) 585-4558 or

email: wes.romine@ci.kennewick.wa.us

Sincerely,

7 2 -

Wes Romine
Development Services Manager

Attachments: Findings of Fact
Conditions of Approval
Grading Plan
Benton Clean Air Authority Comments
Benton PUD Comments

cc. GRADE 18-07/PLN-2018-03095 file
Martin Nelson/Ben Woodard, Department of Public Works

210 W. 6™ Avenue ¢ P.O. Box 6108 e Kennewick, WA 99336-0108
(509) 585-4200 ¢ Fax (509) 585-4445



FINDINGS OF FACT

Staff has reviewed the grading application, and subject to the conditions of
approval, make the following findings:

1. The applicant for this application is Matt Smith of Tri-Cities Development LLC,
15 SW Colorado Avenue, Suite1, Bend, OR 97702.

2. The proposed grading is for a parcel(s) of land in future Apple Valley Phases
5 — 9, parcel numbers 1-1789-200-0001-009, and a portion of 1-1789-200-

0001-008.

3. GRADE 18-07/PLN-2018-03095 is a grading permit for approximately
457,500 cubic yards of excavation and 457,500 cubic yards of fill. There is no
proposed import or export of grading material from the site.

4. The subject property zoning is Residential Low Density (RL), and the
Comprehensive Plan Land Use designation is Low Density Residential.

5. This Grading permit was received by the City of Kennewick on October 18,
2018 and declared complete for processing on October 22, 2018. It was
routed for review to the Public Works Department, Benton Clean Air Agency
and the Kennewick Irrigation District on October 22, 2018.

6. A Mitigated Determination of Non-significance (ED 15-62) was issued March
14, 2016 for Planned Residential Development & Preliminary Plat Nos. PRD
15-01/PP 15-06. The Environmental Review included grading for the site.

210 W. 6™ Avenue ¢ P.O. Box 6108 e Kennewick, WA 99336-0108
(509) 585-4200 e Fax (509) 585-4445



CONDITIONS OF APPROVAL

As per KMC 18.42.040, Grade Permit No. 18-07/PLN-2018-03095 is approved
with the following conditions:

1. Comply with all Notes on the approved grading plans.

2. A Pre-Construction meeting with the City of Kennewick Department of Public
Works is required prior to the start of grading.

3. Comply with the Benton Clean Air Agency comments which requires the
applicant to submit a “Proof of Contact: Soil Destabilization Notification” prior
to any excavation/construction.

4. At the completion of grading, submit as built drawings stamped by a licensed
engineer and confirmation that grading complies with the approved grading
plans. No pemmits will be issued at any of the parcels until as-built drawings
are received.

5. Debris on City Streets is unacceptable and must be promptly removed.

6. The contractor shall at all times during construction, maintain proper dust
control in accordance with the requirements of the Benton Clean Air Authority.
If water is not available, the Contractor shall be responsible for dust control by
any means approved by the Benton Clean Air Authority, Per City of
Kennewick Standards Specifications 1-11.

7. Property owners as well as their contractors, subcontractors and other
representatives shall follow all KMC’s regarding storm water management,
erosion and sediment control, and illicit discharges. Failure to meet City
Code can result in approval delays, fines, and a hold on permits per the
following KMC'’s:

a. KMC 14.29: lllicit Discharge
b. KMC 18.72: Clearing and Grading
¢. KMC 18.20: Design and Construction

8. An NPDES Construction Stormwater General Permit is required from the
Washington State Department of Ecology if there is a potential for stormwater
discharge from a construction site with more than one acre of disturbed
ground. ltis the applicant's responsibility to obtain required stormwater
permits from the Department of Ecology. For questions, contact Bryan Neet
at (509) 575-2808 at the Washington State Department of Ecology.

9. Comply with WAC 173-400-040 general standards for maximum emissions as
required by Benton Clean Air authority:
a. Fallout

210 W. 6" Avenue ¢ P.O. Box 6108 e Kennewick, WA 99336-0108
(509) 585-4200 e Fax (509) 585-4445



I. No person shall cause or permit the emission of particulate
matter from any source to be deposited beyond the property
under direct control of the owner(s) or operator(s) of the source
in sufficient quantity to interfere unreasonably with the use and
enjoyment of the property upon which the material is deposited.

b. Fugitive dust sources

i. The owner or operator of a source of fugitive dust shall take
reasonable precautions to prevent fugitive dust from becoming
airborne and shall maintain and operate the source to minimize
emissions.

210 W. 6" Avenue ¢ P.O. Box 6108 e Kennewick, WA 99336-0108
(509) 585-4200 e Fax (509) 585-4445



BENTON CLEAN AIR

AGENCY
October 30, 2018 Re: Grade 18-07
Community Planning Department Applicant/Proponent:
Wes Romine Tri-Cities Development Co.
210W, 6" Ave Atin: Matt Smith
Kennewick, WA 99336 15 SW Colorado Ave Ste 1
Bend, OR 97702

Dear Mr. Romine;

It has come to our attention that you are reviewing a proposal for the above named applicant in which a
parcel or parcels will be cleared for the development of homes. Because these activities may cause
possible fugitive dust emissions, we would like to take this opportunity to provide information to ensure
that the applicant takes reasonable steps to control the dust from his/her project.

The Benton Clean Air Agency (BCAA) requires the applicant submit a Proof of Contact: Soil Destabilization
Notification for this project prior to any excavation/construction taking place. This will insure that the proponent
has the ability and resources to control fugitive dust emissions that may be created as a result of construction
activities. This will also inform them of the regulations and requirements of the BCAA. Additionally, a written
dust control plan must be developed and maintained for all soil destabilization projects, and must be readily
available upon request by the BCAA. Part of this plan is submitting the name of at least one person for the
project so that the BCAA has a point of contact should we receive any dust complaints from the project. The
Soil Destabilization Notification form can be found and submitted on our website, www.bentoncleanair.org.

Thank you for the opportunity to comment on this proposal. If you have any questions, or would like further
information on this subject, please contact us at (509) 783-1304.

John Lyle
Inspector

© 526 South Steptoe Street « Kennewick, Woshington 99336  Fax Number 509-783-6562
Phone: 505.783.1304 = Website: www.bentoncleanair.org



Wes Romine
\

Subject: FW: [E] Grading Permit Application GRADE 18-07/PLN-2018-03095

_From: Chad Brooks [rﬁaiito:brooksc@beh;tongud.org]

Sent: Thursday, November 01, 2018 8:40 AM
To: Wes Romine
Subject: RE: [E] Grading Permit Application GRADE 18-07/PLN-2018-03095

Benton PUD has existing overhead feeder line on North side of Future Ridgeline Dr. Contact Benton PUD for any fill or
cut that affects any Benton PUD facility.

Thank you

Chad Brooks

Distribution Design Tech |
Benton PUD

Email: brooksc@bentonpud.org
Main # (509)582-2175

Direct # (509)582-1233

YD

s under the Public Records Act.
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CITY OF KENNEWACK FILE #:
GRADE 18-07 / PLN-2018-03095

9

@ VICINITY MAP
HOT TO BCALE
Soin ¥ maNE APPLICANTDEVELOPER:
i TRI-CITIES DEVELOPMENT CO, LLC
ATTN: MATT SMITH
15 SW COLORADO AVENUE
BASIS OF BEARINGS: SUTE 1
NORTH 83°0317" EAST ALONG THE BEND, OR 87702
NORTH LINE OF THE NORTHEAST (541) 382-8891
1/4 OF SECTION 17, T.8 N, R. 20,
WM. PER SURVEY INBOOK 1 0F  ENGINEER:
SURVEYS AT PAGE 4595. PRS.
DISTANCES SHOWN ARE TRUE ATTM: JASON MATTOX, PE
GROUND LENGTH 400 BRADLEY BLVD., SUITE 108
RICHLAND, WA 53352
BASIS OF ELEVATION: PHONE: (509) 942-1800
CITY OF KENNEWACK VERTICAL
DATUM NAVD 88 - GITY OF SURVEYOR:
KENNEWICK POINT "K0S26" HAVING  PBS
AN ELEVATION OF 74462, ATTN: ALEX MATARRAZZO, PLS

400 BRADLEY BLVD., SUITE 108
RICHLAND, WA 98352
PHONE: (509) 8421800
HATCHING LEGEND
_H_ EROSION HAZARD - GRITICAL AREA®

[ sreer sope1om . camear area

SCRITICAL AREA DELINEATIONS ARE
AFPROXIMATE AND ARE BASED ON CITY
OF KENNEWICK GIS MAFPING.
GENERAL NOTES
AREA(AG) 871 (AD)
AREA OF WORK (AC) 871 (A
SON. TO 6 ADDED, REMOVED, OR | 457,50% (CY) RELOCATED
RELOCATED ()

TYPE AN LOCATION OF FILL | EXCAVATED MATERIAL VALL GC
ORIGIN AND DESTINATION OF ANY |  RELGCATED WITHN PROJECT
SOiL REMOVED BOUNDARY

IF KHOWM, FINISH FLOOR TBO AT TIME OF BUILCING PERMT
ELEVATIONS OF ALL STRUCTURES
EXISTING AND PROPOSED

HOTE:

o

THIS PARCEL IS WATHIN THE KENNEICK IRRIGATION DISTRICT (D) BOUNDARIES
AND 15 CONSDERED IARIGATILE LANDS: THEREFORE, IT IS ASSESSED BY THE
KENNEWACK {RRIGATION DISTRICT

ANY EXPOSED AREA MUST BE HYDRO SEEDED WITHIN 30 DAYS OF COMPLETION

PER THE MAHAGEM OF EASTERN
WASHINGTON, PROVIDE HYORO SEED MX PER TABLE 7.3.1 O 1.3.2 OF BEST
MANAGEMENT PRACT ICE C120 OF THE EASTERN WASHINGTOH STORMWATER
MANAG EMENT MANUAL OR SECTION 228 OF THE CITY OF KENNEWICK
ETANDARD SPECIFICATIONS.

QUST AND DEBRIS CREATED BY THIS PROJECT SHALL B PREVENTED FROM
ENTERING SHERMAN STREET RIGHT OF WAY AND BOB OLSON PARKWAY RIGHT
OF WAY AT ALL TINES.

GRADING AND EROSION CONTROL PLAN FOR:

A SUBDIVISION LOCATED IN THE CITY OF KENNEWICK, WASHINGTON

APPLE VALLEY - PHASES 5-9

oF REQL
TO THE GRADING WORK APPROVED ON THESE PLANS. COST ASSOCIATED WITH
THESE MODIFICATIONS 1§ NOT THE RESPONSIBILITY OF THE GITY

INSTALL CATCH BASIN INLET PROTECTION SOCKS PER CITY OF KENHEWCK
STANDARD SPECIFICATION 2-27 IN THE FIRST DOWNSTREAM CATCH BASINS IN
‘THE COMPLETED RIGHT.OF WAY.

A ENERAL PERMIT IS HOT ™S
PROWCT.

PRIOR TO EXCAVATION OR CONSTRUCTION TAKING PLACE, THE CONTRACTOR

MLST SUBMIT A T: SOIL FoR

THIE PROJECT TO THE BENTON CLEAN AR AGENCY, IN ADDITION, A DUST
CONTROL PLAN MUST BE DEVELOPED AND MAINTAINED FOR ALL SOIL
DESTABILZATION PROJECTS AND MUST BE READILY AVAILABLE UPON REQUEST
BY THE BENTON CLEAN AIR AGENCY.

CITY OF KENNEWICK

Approved by CRy of Kennwich Pubic Woms  Date




NOTE
. THIS PARCEL IS WTHIN THE KENNEICK IRRIGATION DISTRICT (KID) BOUNDARIES
THE

AND 15 CONSIDK oS hit
KENNEWICK IRAIGATIGN DISTRICT.

3. DUST AND DEBRIS CREATED BY THIS PROJECT SHALL BE PREVENTED FROM
ENTERING SHERMAN STREET RIGHT OF WAY AND BOB OLSO PARKWAY RIGHT
OF WAY AT ALL TIMES.

a“ OPMENT OF THESE PROPERT o
T0 PPROV PLANS. COST
THESE MODIFICATIONS IS NOT THE RESPONSIBLLITY OF THE CITY.

5 INSTALL CATCH BASIN INLET PROTECTION SOCKS PER CITY OF KENNEWACK
STANDARD SPECIFICATION 2.27 N THE FIRST DOWHSTREAM CATCH BASING I
THE COMPLETED RIGHT-OF- WAY.

0 ACONSTRL PERMIT 1S NOT. THE
PROJECT.

PRIOR TG TAKING PLAGE,

MKUST SUBMTT A PROGF OF CONTACT: 50IL DESTABILIZATION NOTIFICATION FOR
THiS PROECT TO THE BENTON CLEAN AIR AGENCY. IN ADDITION, A DUST
CONTROL PLAN MUST BE DEVELOPED AND MAINT AINED FOR ALL SOIL
DESTABLIZATION PROJECTS AND MUST BE REATLY AVAILABLE UPON REQUEST
B THE BENTON CLEAN AIR AGENCY.

Dgoz!&su.ﬁﬁ:gi.
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“CRITICAL AREA DELINEATIONS ARE
APPROMIMATE AND ARE BASED ON CITY

1/4 OF SECTION 17, T. 8 N, R. 20E,
WM., PER SURVEY IN BOOK 1 OF

APPLICANT/DEVELOPER:

ENGINEER:
PBS

ATTN: JASON MATTOX, PE
400 BRADLEY BLVD., SUITE 108
RICHLAND, WA 99352
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CITY OF KENNEWICK FILE #:
‘GRADE 18-07 / PLN-2018-03085

CITY OF KENNEWICK

Approwed by City of Kenaawich Pubic Works

A SUBDIVISION LOCATED IN THE CITY OF KENNEWICK, WASHINGTON

GRADING AND EROSION CONTROL PLAN FOR:

APPLE VALLEY
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GENERAL NOTES

ALL MATERIALS AND WORKMANSHIP SHALL BE IN
ACCORDANCE WITH THE 2015 EDITION OF THE
INTERNATIONAL BUILDING CODE (IBC), LOCAL RULES
AND & OF GO\ HAVING
JURISDICTION. THE CURRENT EDITION OF THE GITY OF
KENNEWICK STANDARDS AND SPECIFICATIONS, AND
THE CURRENT EDITION OF THE WSDOT STANDARDS
AND SPECIFIGATIONS FOR ROAD, BRIDGE, AND
MUNICIPAL CONSTRUCTION M41-10.

THE CONTRACTOR AND ALL SUB-CONTRACTORS
SHALL BE LICENSED BY THE STATE OF WASHINGTON,
AND BONDED TO DO WORK IN THE PUBLIC
RIGHT-OF-WAY AND SHALL HAVE A GURRENT CITY OF
KENNEWICK BUSINESS LICENSE. THE CONTRACTOR
SHALL BE RESPONSIBLE FOR APPLYING FOR AND
OBTAINING ALL PERMITS NECESSARY TO CONSTRUCT
IMPROVEMENTS.

ALL CONTRACTORS PERFORMING WORK WITHIN THE
RIGHT-OF-WAY OR INVOLVING CITY UTILITIES ARE
REQUIRED TO BE PRE-QUALIFIED WITH THE CITY OF
KENNEWICK

CONTRACTOR IS RESPONSIBLE FOR VERIFICATION OF
SITE CONDITIONS, INSTALLATION STANDARDS AND
CONSTRUGTION CONDITIONS. CONTRACTOR SHALL
FIELD VERIFY ALL DIMENSIONS PRIOR TO SHOP
FABRICATION AND/OR FIELD ERECTION.
DISCREPANCIES BETWEEN SITE CONDITIONS AND THE
CONSTRUCTION DRAWINGS SHALL BE CALLED TO THE
ATTENTION OF THE ENGINEER. WORK DONE WITHOUT
THE ENGINEERS APPROVAL 1S THE RESPONSIBILITY OF
THE CONTRACTOR. LOCATIONS OF EXISTING UTILITIES
SHOWN ON THESE DRAWINGS ARE APPROXIMATE
ONLY.

THE CONTRACTOR SHALL BE RESPONSIBLE FOR ANY
AND ALL CONSTRUCTION DEFICIENCIES FOR A PERIOD
OF ONE YEAR FROM THE DATE OF ACCEPTANCE BY
THE CITY OF KENNEWICK.

CALL 811 A MINIMUM OF TWO BUSINESS DAYS PRIOR
TO COMMENCING ANY EXCAVATION ACTIVITIES TO
DETERMINE FIELD LOCATIONS OF ALL UNDERGROUND
UTILITIES.

ALL SPECIAL INSPECTION AND TESTING SHALL BE
PERFORMED BY AN INDEPENDENT INSPECTION AND
TESTING AGENCY HIRED BY THE OWNER.
CONTRACTOR TO COORDINATE WITH INSPECTION AND
TESTING AGENCY FOR REQUIRED CONSTRUCTION
INSPECTIONS AND MATERIAL TESTING.

MATERIALS TESTING AGENCY IS TO SUBMIT TESTING.
REPORTS FROM LOTS AND STREETS TO PBS FOR
GEOTECHNICAL REVIEW. PBS IS TO SUBMIT THE
TESTING REPORTS TO THE CITY OF KENNEWICK
ALONG WITH REVIEW FINDINGS.

CONTRACTOR TO SCHEDULE A PRECONSTRUCTION
MEETING WITH CITY ENGINEER 2 WEEKS PRIOR TOTHE
START OF ANY CONSTRUCTION ACTIVITY. ANY
CHANGES OR MODIFICATIONS TO THE PROJECT PLANS
SHALL FIRST BE APPROVED BY THE CITY ENGINEER OR
HIS REPRESENTATIVE.

ATRAFFIC CONTROL PLAN MUST BE SUBMITTED TO
THE ENGINEERING DIVISION FOR REVIEW A MINIMUM
OF THREE (3) WORKING DAYS IN ADVANGE OF
BEGINNING ANY WORK WITHIN THE RIGHT-OF-WAY,

ANY DAMAGE OR DISTURBANGE OF EXISTING UTILITIES
OR OTHER PROPERTY RESULTING FROM THE
CONSTRUCTION SHALL BE REPAIRED BY THE
CONTRACTOR TO MATCH ORIGINAL CONDITIONS AT
THE CONTRACTOR'S EXPENSE, ALL AREAS IMPAGTED
BY THE CONSTRUCTION SHALL BE REPAIRED TO THEIR
PRE-CONSTRUCTION CONDITION OR BETTER. ALL
ADJUSTMENTS SHALL BE INDICATED ON ONE SETOF
“AS-BUILT™ PLANS.

PROVIDE AND MAINTAIN TEMPORARY FENCING AND/OR
BARRICADES AS NECESSARY TO LIMIT ACCESS TO
AREAS OF THE SITE UNDER CONSTRUCTION. PROVIDE
CLEAR EMERGENCY ACCESS ROUTES TO SITE AT ALL
TIMES.

THE CONTRACTOR SHALL BE RESPONSIBLE FOR
DEVELOPING AND MAINTAINING A DUST CONTROL
PLAN PER CITY OF KENNEWICK REQUIREMENTS. THE
CONTRACTOR SHALL BE RESPONSIBLE FOR CLEANING
DIRT, MUD, AND OTHER CONSTRUCTION DEBRIS,
WHICH MAY ACCUMULATE ON PAVED STREETS
ADJACENT TO THE SITE AS A RESULT OF THE
CONSTRUCTION ACTIVITY. CLEANING SHALL BE ON A
DAILY BASIS. NO MATERIAL SHALL BE ALLOWED TO SET
DRY OR BE WASHED INTO THE CITY OF KENNEWIGK,
STORM DRAIN SYSTEM.

THE CONTRACTOR SHALL NOT EXCAVATE OVER FOUR
FEET IN DEPTH WITHOUT USING ADEQUATE SAFETY
MEASURES. THE CONTRACTOR IS REFERRED TO TITLE
296 WA.C. PART N FOR EXCAVATION, TRENCHING, AND
SHORING REQUIREMENTS,

EARTHWORK

ALL FILL OR BACKFILL SHALL BE COMPACTED TO 5%
OF MAXIMUM DENSITY IN ACCORDANCE WITH ASTM
D1857 FOR COHESIVE SOILS.

ALLFILLS SHALL BE TESTED AND DOCUMENTED BY AN
INDEPENDENT MATERIALS TESTING AGENCY.

REMOVE ALL DEBRIS FRGOM THE AREA TO BE
BACKFILLED PRIOR TO BACKFILLING, PLACE LOAD
BEARING BACKFILL IN LAYERS NOT MORE THAN 8
INCHES THICK, LOOSE MEASUREMENT FOR ROLLERS,
AND 4 INCH THICK LIFTS FOR HAND COMPACTORS.
SPREAD AND COMPACT EACH LAYER UNIFORMLY TO
THE REQUIRED DENSITY.

ALL AREAS TO RECEIVE FILL MATERIALS SHALL BE
STRIPPED OF VEGETATION OR ORGANIC MATERIAL
AND CONSTRUCTION DEBRIS. THE SUBGRADE SHALL
BE SCARIFIED, MOISTURE CONDITIONED AND
COMPACTED TO 85% MDD PER ASTM D1557,

IMPORTED ENGINEERED FILL SHALL BE NATURALLY OR
ARTIFICIALLY GRADED MIXTURE OF NATURAL OR
CRUSHED GRAVEL, CRUSHED STONE, AND OR
NATURAL OR CRUSHED SAND WITH AT LEAST 00%
PASSING AN 1-1/2° SIEVE, AND NOT MORE THAN 12%
PASSING A NO. 200 SIEVE.

CONTRACTOR SHALL HAVE A COPY OF THE
FOLLOWING GEOTECHNICAL REPORTS AND
ADDENDUMS: GEQTECHNICAL
INVESTIGATION/GEOHAZARDS ASSESSMENT REPORT
PREPARED BY HDJ/PBS DATED JUNE 8, 2015;
GEOTECHNICAL ENGINEERING SERVICES-CRITICAL
AREA REPORT PREPARED BY PBS DATED AUGUST
10TH, 2017; ADDENDUM TO GEOTECH-OBSERVATION
PREPARED BY PBS DATED JUNE 22ND, 2018.
CONTRACTOR SHALL BE RESPONSIBLE TO COMPLY
WATH THE RECOMMENDATIONS OF THESE REFORTS
AND ADDENDUMS AND SHALL ENGAGE WITH PBS
WHEN CONDITIONS VARY FROM THOSE IDENTIFIED IN
THE REPORTS AND ADDENDUMS.

FOR STRUCTURAL FILL, USE EXISTING ON-SITE SO
OR APPROVED IMPORTED SOIL. THE ON-SITE SOIL CAN
BE USED AS STRUCTURAL FILL, PROVIDED IT IS FREE
OF ORGANICS AND BOULDERS THAT ARE GREATER
THAN 6 INCHES IN DIAMETER, AND IT IS INSTALLED IN
LIFTS AND COMPACTED IN PLACE. IMPORTED
STRUCTURAL FILL SOIL SHOULD BE SAND OR GRAVEL
THAT IS WELL GRADED FROM FINE TO COARSE AND
CONTAINS LESS THAN 15 PERCENT BY WEIGHT
PASSING THE NO. 200 SIEVE (SILT). CRUSHED GRAVEL
IS THE BEST STRUCTURAL FILL FOR FOUNDATION
SUBGRADE AREAS.

LARGE, HEAVY, VIBRATORY-ROLLER COMPACTORS OR
WHEEL-ROLLER COMPACTION EQUIPMENT GENERALLY
PRODUCES THE BEST SOIL COMPACTION RESULTS
FOR LARGE AREAS. IF LIGHT WEIGHT COMPACTION
EQUIPMENT IS USED TO COMPACT THE SOIL, THE
MAXIMUM LIFT THICKNESS MAY NEED TO BE
DECREASED.

MASS GRADING AND SOIL PLACEMENT AND
COMPACTION SHALL BE MONITORED WITH NUCLEAR
DENSITY GAUGE MEASUREMENTS. DUE TO THE HIGH
VARIABILITY OF THE SILT CONTENT OF THE SOIL AT
THE SITE, MORE THAN ONE PROCTOR MAY BE
REQUIRED TO OBTAIN THE CORRECT MAXIMUM son
DENSITY.

MOISTURE REQUIREMENTS FOR SOIL COMPAGTION
WILL VARY AS THE SILT CONTENT OF THE CUT SOIL
VARIES. IT MAY BE NECESSARY TO INCREASE OR
DECREASE THE WATER CONTENT DURING SOIL
COMPACTION TO MATCH THE REQUIREMENTS OF THE
SOIL.

IF FILL AND EXCAVATED MATERIAL WILL BE PLACED ON
SLOPES STEEPER THAN 5H: 1V
(HORIZONTAL:VERTICAL), THESE MUST BE
KEYED/BENCHED INTO THE EXISTING SLOPES AND
INSTALLED IN HORIZONTAL LIFTS. VERTICAL STEPS
BETWEEN BENCHES SHOULD BE APPROXIMATELY 2
FEET.

EROSION CONTROL,

PROVIDE TEMPORARY EROSION AND SEDIMENTATION
CONTROL MEASURES TO PREVENT SGIL EROSION AND
DISCHARGE OF SOIL BEARING WATER RUNGFF OR
AIRBORNE DUST TO ADJACENT PROPERTIES AND
WALKWAYS ACCORDING TO REQUIREMENTS OF
AUTHORITIES HAVING JURISDICTION.

ESTABLISH A CONSTRUCTION VEHICLE ACCESS AND
EXIT POINT. VEHICLE ACCESS SHALL BE LIMITED TO
ONLY NECESSARY LOCATIONS AND SHALL BE
STABILIZED WITH QUARRY SPALLS TO MINIMIZE
TRACKING OF SEDIMENT ONTO PUBLIC ROADWAYS.
QUARRY SPALLS SHALL BE ADDED AS NEEDED TO
KEEP THE PAD PERFORMING AND PREVENTING
SEDIMENT FROM BEING TRACKED OFFSITE.

IF THE ENTRANCE IS NOT PREVENTING SEDIMENT
FROM BEING TRAGKED ONTO PAVEMENT, THEN
ALTERNATIVE MEASURES TO KEEP THE STREETS FREE
OF SEDIMENT SHALL BE USED. THIS MAY INCLUDE

SPECIAL INSPECTION

PRIOR TO PLACEMENT OF PREPARED FILL, THE
SPECIAL INSPECTOR SHALL DETERMINE THAT THE SITE
HAS BEEN PREPARED IN ACCORDANCE WITH THE
APPROVED SOILS REPORT PREPARED BY PBS AND ITS
ADDENDUMS.

WHERE FILL EXCEEDS 12 INCHES IN DEPTH, THE
TESTING AGENCY/GEOTECHNICAL ENGINEER SHALL
VERIFY THAT PROPER MATERIALS AND PROCEDURES
ARE USED IN ACCORDANCE WITH THE PROVISIONS OF
THE APPROVED GEOTECHNICAL REPORT AND ITS
ADDENDUMS.

IF SOIL CONDITIONS VARY FROM CONDITIONS
IDENTIFIED IN THE APPROVED GEGTECHNICAL
REPORT, THE CONTRACTOR SHALL NOTIFY PBS
GEOTECHNICAL .
GHALL BE RESPONSIBLE TO VISUALLY VERIFY SOIL
CONDITIONS AND MAKE RECOMMENDATIONS,
GEOTECHNICAL ENGINEER SHALL BE ON-SITE WITH
CONTRACTOR TO VERIFY MEANS AND METHODS AS
PROPOSED BY THE CONTRACTOR. UPON VERIFICATION
OF MEANS AND METHODS, INSPECTION SHALL BE
COMPLETED AND DOCUMENTED BY TESTING AGENCY
FOR APPROVAL BY PBS GEOTECHNICAL ENGINEERING
STAFF. FINAL REPORTS AND FINDINGS SHALL BE GIVEN
TO THE CITY OF KENNEWICK UPON PROJECT
COMPLETION.

CONTRACTOR SHALL PROVIDE THE CITY INSPECTOR
WITH A PROPOSED COMPACTION TESTING PLAN THAT
INCLUDES DALY SCHEDULE FOR COMPACTION
TESTING AND SHALL BE GIVEN AN OPPORTUNITY To
OBSERVE COMPACTION TESTING PERFORMED ON
S8ITE.

ALL MATERIAL TESTING REPORTS SHALL BE REVIEW
AND APPROVED BY A LICENSED GEOTEGHNICAL
ENGINEER. A COPY OF THE COMPACTION REPORT
SHALL BE PROVIDED TO THE CITY INSPECTOR.

TESTING AGENCY WILL TEST COMPACTION OF SO0ILS IN
PLACE ACCORDING TO ASTM D1557, ASTM D2167, ASTM
D2922, AND ASTM 2937, AS APPLICABLE. TESTS WILL BE
PERFORMED AT THE FOLLOWING LOCATIONS AND

STREET N INTHE

, AN
OF THE ENTRANCE, OR THE INSTALLATION OF A
WHEEL WASH.

‘CONTRACTOR SHALL INSTALL AND MAINTAIN
TEMPORARY SILT FENCING TO PREVENT ANY WATER
RUNOFF FROM DISTURBED AREAS, AT A MINIMUM, SILT
FENCING WILL BE ALONG DOWN SLOPE PROPERTY
UINES. THE SILT FENCE SHALL BE CONSTRUCTED IN
THE AREAS OF CLEARING, GRADING, OR DRAINAGE
PRIOR TO STARTING THOSE ACTIVITIES, THE SILT
FENCE SHALL PREVENT SOIL CARRIED BY RUNOFF
WATER FROM GOING BENEATH, THROUGH, OR OVER
THE TOP OF THE SILT FENCE, BUT SHALL ALLOW THE
WATER TO PASS THROUGH THE FENCE.

REMOVE EROSION AND SEDIMENTATION CONTROLS
‘ONCE THEY ARE NO LONGER NEEDED AND RESTORE
AND STABILIZE AREAS DISTURBED DURING REMOVAL.

UPON COMPLETION OF GRADING THE SITE SHALL HAVE
HYDROMULCH APPLIED ON ALL NEWLY GRADED AND
EXPOSED SOILS. PROVIDE SEED MIX WITH HYDRO
MULCH PER CITY OF KENNEWICK STANDARD 2-28

INSTALL CATCH BASIN INLET PROTECTION SOCKS PER
CITY OF KENNEWICK STANDARD SPECIFICATION 2-27 IN
THE FIRST DOWNSTREAM CATCH BASINS IN THE
COMPLETED RIGHT-OF-WAY.

SUBGRADE PREPARATION: AT SUBGRADE AND AT
EACH COMPACTED FILL AND BACKFILL LAYER. AT
LEAST 1 TEST FOR EVERY 5,000 SQUARE FEET OR LESS
OF FILL AREA OR AS DIRECTED BY THE PROJECTS
GEOTECHNICAL ENGINEER.

TRENCH BACKFILL: AT EACH COMPACTED INITIAL AND
FINAL BACKFILL LAYER, AT LEAST 1 TEST FOR EACH
150 FEET OR LESS OF TRENCH LENGTH, BUT NO LESS
THAN 1 TEST PER DAY.

COMPACTION TESTING IS REQUIRED AT THE ABOVE
SCHEDULE UNLESS GREATER TESTING IS
RECOMMENDED BY STRUCTURAL DRAWINGS. LESS
TESTING WOULD BE ACGEPTABLE IF APPROVED IN
WRITING BY GEOTECHNICAL ENGINEER,

A COPY OF THE RESULTS OF COMPACTION TESTING
SHALL BE PROVIDED TO THE CITY INSPECTOR.

SPECIAL CONDITION - ON-SITE SOIL

WITH WRITTEN APPROVAL OF THE GEOTECHNICAL
ENGINEER, ON-SITE SOILS ARE GENERALLY SUITABLE
FOR PLACEMENT AS STRUCTURAL FILL DURING
MODERATE, ORY WEATHER WHEN MOISTURE
CONTENT CAN BE MAINTAINED BY AIR DRYING ANDVOR
ADDITION OF WATER, PROVIDED THE PARTICLES
EXCEEDING 12 INCHES NOMINAL DIAMETER ARE
CRUSHED OR REMOVED PRIOR TO PLAGEMENT OF
FILL. THE FINE-GRAINED FRACTION OF THE SITE S0ILS
ARE MOISTURE SENSITIVE, AND DURING WET
WEATHER, MAY BECOME UNWORKABLE BECAUSE OF
EXCESS MOISTURE CONTENT. IN ORDER TO REDUCE.
MOISTURE CONTENT, SOME AERATING AND DRYING OF
FINE-GRAINED SOILS MAY BE REQUIRED. THE
MATERIAL SHOULD BE PLACED IN LIFTS WITH A
MAXIMUM UNCOMPACTED THICKNESS IDENTIFIED BY
THE ENGINEER AND COMPACTED TO A MAXIMUM DRY
DENSITY IDENTIFIED BY THE ENGINEER, OR BY VISUAL
OBSERVATION BY WAY OF A PROOFROLL TEST
UTILIZING A FULLY LOADED DUMP TRUCK OR
SIMILARLY LOADED VEHICLE.

CITY OF KENNEWICK FILE #:
GRADE 1807 / PLN-2018-03095

A SUBDIVISION LOCATED IN THE CITY OF KENNEWICK, WASHINGTON

GRADING AND EROSION CONTROL PLAN FOR:

CITY OF KENNEWICK

Approwed by Ciy of Kennawick Public Works  Date
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February 14, 2020

Leading the Way

Mr. James M. Driscoll sent via email: im@driscollhearings.com
Hearing Examiner

City of Kennewick

210 W 6™ Avenue

Kennewick, WA 99336

Subject: Apple Valley Phase 5 — File Nos. PP 19-03/PLN-2019-03067 —
Response to Kenneth Katzaroff Letter of February 13, 2020

Dear Mr. Driscoll,

The City of Kennewick has reviewed Mr. Katzaroff's letter of February 13" and wishes to correct
many of the statements contained in the letter. In our request for reconsideration, the City did
not revise the actual facts and circumstances surrounding the application, or the February 6"
meeting conversation.

This is not a road to nowhere, as we have shown in our previous submittals. It has been
planned for at least 15 years with public involvement. It has been analyzed in several
transportation studies and is needed to serve the Southridge area as it builds out. Without
Ridgeline Drive taking some of the future Southridge area traffic, the Hildebrand/US395
intersection will be significantly over capacity in the future. It is true that this portion of Ridgeline
Drive is not needed today since nothing has been developed in this area and Apple Valley is the
first of many developments to be served by Ridgeline Drive west of Sherman Street. However,
it will be an important route to provide connectivity and emergency response into the future.

The applicant has chosen to build Phase 5 in a sort of leap-frog manner, which is why this
portion of Ridgeline Drive will be isolated for a short period of time. Ridgeline Drive is shown on
Apple Valley's ultimate development plans and in fact has a future road connection to it.

Mr. Katzaroff asserts that in the January 6™ telephone conversation, he informed staff that a
letter would be included from his office challenging the imposition of any requirement to extend
or build Ridgeline Drive. If he had indicated that forthcoming opposition in the meeting, we
would have certainly insisted on moving forward with the public hearing.

Although Mr. Katzaroff claims that the City’s records include nearly 15-years of comments in
opposition to Ridgeline Drive, and that the proposed alignment is unneeded, unrealistic and
unfeasible, we respectfully disagree. This road is certainly needed, is realistic and

feasible, with perhaps the exception of crossing the Amon Canyon. However, it is still needed
east of Amon Canyon, connecting the Southridge area to the soon to be built US395/Ridgeline
Drive interchange, and a future interchange at Interstate 82/Georgia Street to the west.

PUBLIC WORKS
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Mr. Katzaroff asserts that the Village at Southridge’s application may never come before the
City, but Phase1 and 2 of the Village at Southridge have already been platted and the right-of-
way dedicated for the south half of Ridgeline Drive connecting to Sherman Street. During the
January 6" meeting, the developer of the Village at Southridge indicated his intention to develop
Phase 3 along Ridgeline Drive by 2021, which will require the construction of the south half of
Ridgeline Drive along his property frontage.

The City is not strong-arming and forcing exactions of unrelated and unconnected road
systems. The applicant intends to connect to this road with a future phase of Apple Valley and it
is needed to serve both Apple Valley and future development to the west.

Mr. Katzaroff claims that the City has never taken a serious look at the feasibility of constructing
Ridgeline Drive, or how it may come to fruition. The City conducted an extensive Ridgeline
Alignment study, completed by McKay Sposito in 2017, which involved significant and direct
involvement with the current owners of property along the alignment. This study also examined
several horizontal routes, proposed road profile grades, and preliminary cost estimates to
construct the road.

We ask that the Hearing Examiner take into account the above information in making a
determination regarding the City’s request for reconsideration.

Sincerely,

{

Cary M. Roe, P.E., Public Works Director

City of Kennewick

C: J. Kenneth Katzaroff
Matt Smith
Marie Mosley
Lisa Beaton

Greg McCormick
Bruce Mills
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James M. Driscoll
February 13, 2020
Page 2

the imposition of any requirement to extend or build Ridgeline Drive. That letter was then was
then submitted — through planning staff — to the record and the Hearing Examiner on January gt
2020.

Also discussed on the January 6', 2020 conference call, was that the City and Mr. Smith
had both agreed to forego the January 13™, 2020 hearing and to instead proceed in writing only.
This was despite my assertion that any requirement for construction or extension of Ridgeline
Drive would likely constitute an exaction and would fail under established precedent.! The City’s
Request indicating that they were surprised by my written opposition or that they believed an
agreement had been reached is disingenuous.

The City’s claim that there was “erroneous procedure” is incorrect and provides no basis
for reconsideration under the Kennewick Municipal Code 4.02.130, and should therefore be
denied.

Response to Additional Claimed “Errors of Fact” and Information

The City’s records include nearly 15-years of comments in opposition to this exaction.
Mr. Smith has long participated in the in the Southridge Sub-Area planning process, including
the proposed alignment of Ridgeline Drive, including testifying or participating in virtually all
meetings on the subject. A consistent theme has been that the proposed alignment was un-
needed, unrealistic, and unfeasible because it would require tens or hundreds of thousands of
cubic yards of cut and fill.

This is on top of the fact that the actual property required to connect the road is not within
the power or authority of Mr. Smith or the City. Simply put, the City’s condition to build a
portion of a land-locked, unconnected street improvement is a road to nowhere. Further, the City
seems to believe that other potential development, which may or may not occur by another third
party (developer for the Village at Southridge) may, in the future, also be required to build
additional portions of Ridgeline Drive, potentially sometime in 2021. Request at 3, #5.
However, that application is not before the City at this time — and may never be before the City.

The City is not legally allowed to strong-arm and force exactions of unrelated and
unconnected road systems, particularly when no related permitting requests or plans are before it.
Such a reliance on speculative occurrences is unreasonable and unsupportable. We understand
that the City has extensive planning process that includes a line on a map where it would like to
see Ridgeline Drive built, however the City has never taken a serious look at what the
construction of that road would require or how to see it come to fruition.

I'It is worth reiterating that Mr. Roe also asked if Mr. Smith would be willing to bond for the improvements and to
re-bond after the statutory authorized two-year period. After admitting that the road would not be built within two
years, Mr. Roe asked if Mr. Smith would be willing to engage in a development agreement to “get around” RCW
58.17.130.

schwabe.com
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Melinda Didier

From: Matt Smith <matt@wspi.net>

Sent: Friday, February 14, 2020 5:47 PM

To: ‘jim@driscollhearings.com’

Cc: ‘Katzaroff, Kenneth’; Marie Mosley; Lisa Beaton; Cary Roe; Gregory McCormick; Steve
Donovan; Melinda Didier; Bruce Mills

Subject: RE: Apple Valley Phase 5 - Request for Reconsideration

Mr. Driscoll,

I am in receipt of the letter of February 14 from Cary Roe and would like to clarify a few points:

- The reference to a ‘road to nowhere’ is a reference to the fact that the half street improvements adjacent to phase
5 would not connect to anything. There is no dependable timeframe to cause them to connect to anything. Any
connection would incorporate land that we or the City do not own or control, and is therefor outside the scope of
consideration for Apple Valley phase 5.

- We have been involved in the “planning process” for more than 15 years and have provided our input that the road
is unnecessary and untenable all along.

- The development of our phase 5 has not been conducted in a ‘leap frog’ manner. It is immediately adjacent to
previously developed phases that provide adequate access and utilities for phase 5. The proposed half street
improvements and other infrastructure do not benefit or are not reasonably necessary for phase 5.

- We did show a connection to Ridgeline Dr. in our grading plan only, as required by the City. These phases have not
been platted, and indeed may never be should the cost of the construction of Ridgeline Drive prove prohibitive.

- We respectfully disagree with the characterization of the January 6™ telephone conversation. Mr. Katzaroff and |
did indicate that we would protest the condition to build an unconnected and inaccessible half street
improvement. We stated that we were willing to leave previous concessions offered of grading and ROW
dedication on the table.

- There are many, many aspects of the proposed alignment that are unfeasible to construct, not just the crossing of
Amon Canyon. The grades (throughout the proposed alignment are prohibitive) and ROW acquisition to name two
reasons.

- Mr. Roe asserts that “During the January 6™ meeting, the developer of the Village at Southridge indicated his
intention to develop phase 3 along Ridgeline Drive by 2021..” This is not true as the developer of the Village at
Southridge did not attend the January 6™ meeting. Even if the intention is to ‘develop by 2021, this is entirely
uncertain and does not represent a reliable timeframe and is outside the scope of Apple Valley phase 5.

- Again, there is an existing house preventing the connection the Ridgeline Drive improvements from Apple Valley
phase 5 to anything else, including any potential improvements on the south half of the proposed alignment.

Respectfully to all.
Thank you for your consideration.
Matt

Matt Smith

V.P Tri Cities Development Co., LLC
15 SW Colorado, Ste 1

Bend OR 97702

541-410-8470
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